
210    PART III  •  Courts

BAIL AND 
PRETRIAL EVENTS

Generally, at the first appearance 
defendants are not asked to enter pleas, 
but are advised of their rights, and 
determinations about bail are made. 
Bail allows the arrested person, who is 
considered legally innocent, the oppor-
tunity to remain free until the case is 
resolved (see Figure 8.3). The Eighth 
Amendment of the Constitution is 
clear that excessive bail is prohibited. 
Specifically, the Eighth Amendment 
states, “Excessive bail shall not be 
required, nor excessive fines imposed, 
nor cruel and unusual punishments 
inflicted.” While excessive bail is forbid-
den, the Constitution does not stipu-
late that a person has the right to bail. 
The right to bail for some individuals 
comes from the Bail Reform Act of 

1966, which gives noncapital defendants the right to be released on bond or personal 
recognizance. When individuals are released on their own recognizance, this means that 
suspects, without posting bail money, agree to show up for court. In some cases, the Bail 
Reform Act provides the court with the discretion to deny bail. This is likely particularly 
if the person is a flight risk. Also, the judge may deny bail if he or she believes the suspect 
may commit additional crimes or interfere with witnesses. As previously mentioned, the 
court may consider a variety of factors in the decisions to grant bail, such as the type of 
offense (seriousness), the suspect’s character, ties to the community, employment status, 
and/or past record. Given the characteristics of the Schuett victimization, prosecutors did 
not offer Bradford the opportunity to post bail. Rather, he was held in jail awaiting his 
preliminary hearing.

On a more practical note, bail reduces the population in overcrowded jails. Judges and 
magistrates determine the amount of bail. Bail bondsmen can be used for people who lack 
the financial resources to post bail. A bond usually is about 10% of the bail amount and may 
require that property be used as collateral.

A suspect released on bail must follow any conditions established by the courts. 
Conditions may vary by person and offense, though “obey all laws” is a generic stipula-
tion. An assault charge may require the suspect to avoid any contact with the alleged 
victim. In other cases, travel is prohibited. If the conditions are violated, in most cases 
the bail is revoked and the accused must return to jail. In some locales, forfeited bail 
bond funds are dispersed to the victim of the crime or to funds for compensating crime 
victims (Table 8.2).

Prosecutors obtained information for Joshua Paul Benjamin, who was released on 
his own recognizance after his first arrest. After prosecutors filed a first-degree sexual 
abuse charge, Joshua was arrested again. In the end, he was charged with five counts 
of forcible sodomy and first-degree sexual abuse. His bond was set at $10,000. His 
mother posted the bail, and he continued to participate in outpatient therapy for sex 
offenders.

CASE STUDY

Bail Reform Act of 1966: 
This federal law provides a 
noncapital defendant with 
the right to be released 
on bond or on personal 
recognizance unless the 
defendant is a flight risk.

recognizance: A suspect, 
without posting bail 
money, agrees to show 
up for the court based on 
his or her word alone.

The use of a bond agent is common for defendants who are unable to afford bail. 

How fair is it to keep people in jail who are unable to afford bail?
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Audio: 
Ahead of pretrial hearing, 
Menendez defense points  
fingers at prosecutors


